WISCONSIN STATE > Appointments ... Appt
LEGISLATURE >

COMMITTEE HEARING
RECORDS

> Cfearingﬁouse Rules ... CRule
> & %

» Committee ﬂ“{‘earings .. CH

}**

2@@5*@@ > Committee Reports ... CR

) % %k
{session year)

Assembly

{Assembly, Senate or Joint)

TaSk FOI‘CE on | » Executive Sessions ... ES
Malpractice

(ATF" M M) ; z{jaring Records ... HR

> Miscellaneous ... Misc

» 053hr_ATF-MM_Mise_pt24

Sample:

Record of Comm, Proceedings ... RCP
¥  (8hr AC-Ed_RCP_pthla

¥ 05hi_AC-Ed_RCP_pt1b

> 05hr _AC-Ed_RCP_pt02

»  Record of Comm. Preceedings ... RCP

}**




9 OHSIDR 115 | | |  Pagel
& Ohto St. 1. on Disp. Resol. 115
(Cite as: 9 Ohio St. J. on Disp. Resol. 115)

tho State J i)umal on Dzspﬂtc, Rcsoiui:zon
1993

Notes and Comme_nts

*115 ’\fi{A‘QDATORY MEDIC AL MALPRAC TIC ESC REENII\G PA"‘\IELS ANEED TO
" REEVALUATE

Dennis J. Rasor

Copyright © 1993 by the Ohio State J ournal on Dispute Resolution; Dennis J.

Rasor

[. INTRODUCTION

The cost of health care in the United States is a serious problem facing government. National health
care expendxmres have captured a higher percentage of the Gross National Product (GNP) every year
since the mid-1960s..[FN1] Total U.S. health care expenditures i in 1991 accounted for thirteen percent of
the GNP ]FI\2} —- the highest percentage of gross national pmdnc‘e spent on health care by any nation.
IEN3] State govcmment health care expenditures in the United States average over fourteen percent of
cach state's budget. [FN4]

Not surprisingly, the cost of thammg health insurance has also increased dramatically. [FN3] The
growing number of uninsured Americans is a devastating consequence of the rising cost of medical care
that society must face. In 1987, 15.5% of all Americans were without medical insurance. [FN6] Most of
the uninsureds were working Americans. [FN7] The number of uninsureds rose to 34.7 million in 1990,
the highest number since 1965. [FN8] The increases in health insurance costs are substantially
impacting the middle class. Families earning over $25,000 per year accounted for over sev enty-five
percent of the increase in uninsured Americans in 1990, [FN9] and families earning over $50,000 per
year accounted for over thirty-three percent of the increase. [FN10]
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“-’136 'I”he lea:ts‘ itadicarc a serious prob%un t%mt lawmakcrq must address. The concern over 'ﬁht r'iiing
blame thn high cost {)f mgdsuai malpmmu nsurance. IPNDI Durzng his campaign, E’rmldmt C lmtcm
cited the high cost of physician malpractice insurance as one conspirator in the health care problem. The -
Prcs1dmt called ﬁn nnpicnmni:mgj altcmdt;\ dlsputc resolution techniques nationwide as a means of

In response to skyrocketing medical malpractice insurance premiums during the 1970s and 1980s,
many states enacted tort reform to address this perceived crisis. Some of these reforms included:
removing ad dannum clauses (plaintiffs demand for damages), permitting voluntary arbitration,
regulating attorney's fees, abolishing the collateral source rule (rule prohibiting evidence of plaintiff's
recovery for injuries from a party other than the defendant), increasing penalties for frivolous suits,
creating patient compensation funds (variations on a no-fault system), and establishing pretrial screening
panels. [FN14] This Comment focuses on pretrial screening panels when specifically mandated as a
precondition to traditional htl‘gatlon in medical malpractice cases.

Pretrial medical ma}practice screening panels ("screening panels"} have been classified as both
arbitration and mediation. Some screening panels are similar to arbitration because they result in formal
decisions by a third party as to the legal rights and responsibilities of the parties. However, screening
panels more closely resemble mediation because they are not absolutely binding: They do not
necessarily replace traditional litigation. Nevertheless, mediation may also be a misnomer. [FN}5]
Mediation is a proceeding that encourages voluntary settlement. Screening panels do more. They make
qualitative assessments about liability, thereby acting as a "screen” by separating valid claims from
frivolous *117 ones. Screening panels also often make quantitative assessments about liability; [EN16]
however, they vary from state to state. The most salient features of the different mandatory screening -
pam,is are the composition of the panels. and the admissibility of panel findings at a subsequent trial.

FN17

The overriding legislative purpose behind mandatory screening panels is to reduce the cost of health
care. [FN18] This Comment considers the desirability of mandatory screening panels as a means of
curbmg the i increasing cost of health care. Part | of this Comment questions the connection between
mandatory screening panels and reduced medical care costs by (1) analyzing how the cost of medical
malpractice insurance has affected the cost of medical care and (2) analyzing how mandatory screening
panels have affected the cost of medical malpractice insurance. Part II discusses the constitutionality of
mandatory screening panels under state constitutional theories of (1) right to trial by jury, (2) due
process, and (3} equal protection. The issues that underlie the constitutional analysis are also relevant to
the question of the desirability of mandatory screening panels. Part I discusses the policy
considerations for future tort reform and analyzes the problems with current mandatory screening panel
procedures.

II. THE CONNECTION BETWEEN THE COST OF MEDICAL CARE AND MANDATORY
SCREENING
PANELS

A. The Cost of Medical Malpractice Insurance and the Cost of Medical Care
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Ultimately, the use of mandatory screening panels as a worthy means of tort reform depends greatly
upon the extent that it can help promote access to health care by making it more atfordable. [FN19] In
order *118 to accomplish this goal, the cost of medical malpractice insurance must have a significant
impact on the cost of health care.

The high and increasing cost of medical malpractice insurance has been blamed as a main contributor
to the high cost.of both medical.care and health insurance for the past two decades.. {EN20] Medical
malpractice insurance premiums increased dramatically from 1974 to 1985, [EN21] For example, the
cost of medical malpractice insurance rose from 3.1% of physicians’ gross income in 1982.10 4.6% in
1985. [FN22] However, this increase peaked in 1987 at 5.6% and fell to 4.8% by 1989. [EN23] In 1990,
premiums showed declines of five percent to thirty-five percent nationwide. [FN24] Premiums
continued to decline slightly in 1991. [EN25] The cost of malpractice msurance was. reduced even for
obstetricians .and neurosurgeons in. 1988 and 1989.. [EN26] St. Paul Fire and Marine Insurance.
Compaﬁy, the largest insurer of hablhty for physicians and hospitals, reduced medical malpractice
premiums during 1989- 90, and it reduced premiums in 1990 throug,h 1991 by a rate of six percent to-
twenty-five percent in twenty-one of the forty-two states in which it operates [EN27] The nation's
largest insurer again announced that it would not raise malpractice premiums in 1993, [FN28] Despite
the halt.in increasing costs of medical malpractice premiums, physician fees are continuing to rise
alarmingly. In 1990, physician fees increased fifty percent faster than the consumer price *119 index.

(FN29]

The cost of medical malpractice insurance can not be greatly responsible for the increase in the cost of
- medical care. During the period of increase in medical malpractice premiums, the total bill for

- maipractzce insurance only accounted for 0.9% in 1983 and 1.22% in 1985 of the total national health-

“care cost: [FN30] In 1989, premiums were less than one percent of the total health care cost and that fell.
by another four percent in 1991, [EN31] During this most recent decline in the costs of malpractice.
insurance, health care costs have "skyrocketed." [EN32] Recent data suggests that the cost of medical
malpractice suits, as exhibited through malpractice premiums, has little effect on the total cost of health
care in the United States. -

On the other hand, the cost of malpractice suits may affect the cost of health care more 1nd1rectly,
through what is commonly termed "defensive medicine." The actual cost of defensive medicine may
never be known. [FN33] An American Medical Association survey revealed that over eight out of ten
physicians practice defensive medicine. [FN34] The American Medical Association also estimated in
1985 that defensive medicine cost twelve billion dollars; [FN35] however, it is not clear what practices
were included in their definition of defensive medicine.

The U.S. Department of Health, Education and Welfare, Commission on Medical Malpractice, defined
"defensive medicine” as "the alteration of modes of medical practice, induced by the threat of liability,
for the principal purpose of forestalling the possibility of lawsuits by patients as well as providing a
good and legal defense in the event such lawsuits are instituted.” [FN36] As defined, defensive medicine
only includes performing procedures not medically justified or omitting medically beneficial procedures
because of the fear of a later malpractice suit. [FN37] It does not include alterations in medical practices
that may result from fear of a later malpractice suit but that are also medically justified. Much of *120
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the cost of defensive medicine may be due to a perceived threat that does not exist. Physician surveys
revealed that the ov crall perceived risk of being sued was ‘about three times the actual risk. [FN38]
Leszzsiators %hould ‘question “whether these physicians' fears of unwarranted malpractice ‘claims are-
legitimate before attempting to reduce the cost' of ‘defensive medicine by Ieducmg the numher 0‘%
malpractice claims. : :

Maﬁpractace liability -is:largely ‘based -upon  a duty “to“act like a reasonable physician in like
circumstances. [FN397] ‘Legislators -should first ‘ask whether the duty imposed -upon’ physicians " is
reasonable or desirable. The’ mandatoty screening panel is an additional procedure imposed upon’
piamﬁﬂs ab}hty to recover. Such tort reform: should not be usedto Iower the habzhty oi physmmns fori'
breach of their dunes to their patxcnts - -

The United States Department of Health recognizing’ that the practice of defenszve medicine is ztself '
immoral; recemmended that' medical orgamzatmns exert maximum moral persuasion over: physwians-- :
~ who avoid professional responsibility solely ‘on the fear of malpractice liability. {FN401 However, the

percewed "threat - of" litigation “has changed the doctowpaﬂent relationship” into ‘a defensive ‘and:
adversarial relationship." [FN41] This alone is‘a serious problem facing society. Legishators must ‘decide
whethier physician liability should ‘be removed to help calm'the fears of physicians ‘or whether other

methods of tort reform may reduce the cost of defensive medicine. Most importantly, any tort reforms-
that are enacted should attempt to bring back mutual respect to the doctor-patient relationship. '

B. Manéat{)z‘y Scmmmw ?amis and thc C c;st of Mcdicai Maipmat]cc Insurancu

Four factors coz"nmoniy cited as responsible for cost increases in medical maiplactice insurance are: (I) -

an increase in loss payments (claims paid), (2) excessive insurance company profits, (3) attributes of the

insurance industry underwriting cycle, and (4) the insurance risk ¥121 classification system. {E&Lj The
driving rationale behind the support for mandatory screening panels is their ability to "screen” out
meritless claims, theréby helping to reduce the amount of claims paid. Mandatory screening panels are -
intended “to resolve ‘medical ‘malpractice disputes miore efficiently than traditional litigation, thereby
saving transaction costs and ultimately the cost of loss payments. [FN43] This section will-focus on the
increase in loss payments because it 1s the one factor that mandatory screening paneis are designed to
xmpaci most dxrectfy

Assummg mandatory screening panels are able to reduce the number of medical malpractice claims, a
correlation between reduced numbers of claims filed and paid, and reduced cost of malpractice
insurance must exist in order for mandatory screening panels to accomplish their purpose. The number
of medical malpractice claims filed and the cost of medical malpractice insurance both rose during the
1970s and 1980s. [FN44] However, the trend has reversed in recent years. The number of malpractice
claims filed has been on the decline since 1985, [EN43] In 1988, the rate of increase in the cost of
medical malpractice insurance premiums began to fall, and beginning in 1989 the actual cost of
premiums began to fall. [FN46] Insurers have not been able to explain which combination *122 of
social, legal, and economic factors has allowed the reductions. {FN47]

The apparent correlation between the reduced number of claims paid and the reduced cost of
malpractice insurance may, however, be illusory. There was a sharp drop in the number of malpractice
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claims filed in Massachusetts through mid-1992; nonetheless, the Joint Underwriting Association filed
for a fourteen percent increase in premiums in Massachusetts for 1993. [FN48] Premiums for
obstetricians went down while the number of claims filed against them rose. [FN49] Additionaﬂy
evidence compiled by Frank A. Sloan during the 1980s led to the conclusion that the size and frequency
of claims paid are only weakly related to premium increases. [FN50] Mandatory screening panels may
reduce the cost of malpractice insurance not only by reducing the number of insurance claims paid but
also by reducing the transaction costs of malpractice litigation. However, the evidence from court
records suggests that mandatory screening panels have had little success in resolving dmputes faster and
cheaper than traditional litigation. In its first four years of operation, the mandatory screening panel in
Rhode Island resolved only 57 of the 266 controversies brought before it; 209 controversies remamed
unresolved. [FN351] The legislature of Rhode Island responded by overhauling the system, making it
more akin to a formal pretrial conference. [FN52] A study of Wisconsin's mandatory screening panels
found ‘that over seventy percent of all claims ended up starting traditional litigation. [ENS3] The
Pennsylvania Supreme Court found their mandatory screening panel to be unconstitutional due to 1ts'_
inability to effectuate its legislative purpose of providing a prompt determination of claims. |FN542
During the operation of the mandatory screening pancls in Pennsylvania between April 1976 and
December 1979, 2,909 claims were filed with the administrator but only 134 were actually given
certificates of readiness to begin screening panel proceedings. [FNSS] Of these 134 cases, 14 were tried
before the screening panels, 23 were settled during panel selection process, and one was continued per
court order: 96 of the 134 *123 cases had not vet been decided by the screening panels. {FN506]

Other reasons for the reduction in medical malpractice premiums have been suggested. In addition to
the reversal of the insurance companies' policies of setting pre:mmms higher than needed, [FN57]
mcreased competition in the insurance industry has been noted as causing premium reductions. [FN38]
.'The Viee President of the American Medical Association cited an increase in the use of physician-
owned insurance companies that "generally do not work to make a profit” as a reason for the decline.
[FN39] Moreover, the Massachusetts Medical Society cited heightened efforts by physicians at risk
management and improved quality of care as the principal reasons for the reduced premiums. [F N6O]
One study found that the three tort reforms that have had the greatest impact on the cost of premiums
were: (1) abolition of the collateral source rule, (2) shorter statutes of limitations, and (3) caps on
damages (primarily pain and suffering). [FNG1] The evidence suggests that mandatory screening panels
have not been an effective method of tort reform to reduce the cost of medical malpractice insurance.

The connection between the cost of medical malpractice insurance and the cost of health care is
tenuous at best. If the purpose of mandatory screening panels is to help reduce the cost of medical care
by reducing the cost of medical malpractice insurance, then the rationale for mandating the use of
screening panels should be re-evaluated. If screening panels are unable to dispose of claims more
quickly and less expensively than traditional litigation, then their only benefit accrues to defendants who
have gained the protection of another layer of time and bureaucracy. In such a situation, "1}t cannot
seriously be contended that the extension of special benefits to the medical profession and the
imposition of an additional hurdle in the path of medical malpractice victims relate to the protection of
the public health.” [FN621

#124 [1I. CONSTITUTIONALITY OF MEDICAL MALPRACTICE SCREENING PANELS
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The mandatory use of pre-trial screening p&ndq ‘has been attacked under several state and federal
constitutional theories “in many Jurisdictions.” " [FN63] The majority ‘of courts have upheld the -
constitutionality of mandatory screening panels. However, some courts have found them either unwise
or outrigjht unconstitutional. {FN64] As these tort reform measures cnjoy longer periods of utilization,
their effectiveness in reducing the cost of medical malpractice insurance and; ultimately. the cost of
health care bécomes mc;easmgiy tmportant not cmEV for court analysis,’ but a"i'so for 1egsiative anaIys;s '
and public dc,batc '

Mandatory screening panels have been challenged most often under the following state constitutional
theories: (1) the right to trial by jury, (2) substantive due process, and (3) equal protection. The most
common deteriinative factor among the three is the balancing of the burden on individual litigant's”
rights and the benefits to soczety at large. LET}LJ As discussed earlier, the Gvemdmg impetus ‘behind
legislative mandatmg of screening panels is tocontrol spiraling ‘medical - care ‘costs. [EN66] The
precedmg section exarmned the possible ‘effect screenmg panels may have on the cost of medical care.
This section will examine some of the constitutional and policy considerations that mu*;t be baianceé '
agamsi the effectweness of mandatory scrtenmg panels in deaimg wath ihe medicai care "crisis.” '

A. Right to Trial By Jury

The mandatory use of pretrial screening panels has been attacked in many jurisdictions as an
infringement upon the fundamental ng:ht to a jury trial. [FNG67] The Federal Constitution has been.
construed not ‘to provide a right to a jury trial ‘in state civil claim cases. [F’\Ifj&] However, many state
constitutions provide an explicit right to a jury trial ‘in both criminal and *125 civil trials. [FN69]
Mandatory screening x panels have been challenged as violations of the right o a jury trial predominately -

under two theories: (1) Submzsszon of the panel conclusions at the j jury trial unduly impairs the ability of * -

the jury to decide all issues of fact de novo; and (2) increased cost of submattmg, the case to the panci
unduly burdens thc litigant's right to present the case to a jury.,

1. Imp’aimenﬁ of De Novo Jury Trial

The challenge that mandatory screening panels unduly impair the ability of the jury to decide the issucs
of fact, in violation of the state right to a trial by jury, has been largely unsuccessful. [FN70] Clearly, in
those jurisdictions where the conclusions of the panel are not admissible in the subsequent trial, [FN71]
no infringement upon the jury's determination of fact exists. The Colorado Supreme Court upheld the
constitutionality of their screening panel on the condition that the conclusions of the panel not be
admissible in the subsequent trial, thereby guaranteeing a trial de novo. [FN72] Where admission of the
panel conclusions is allowed, the constitutionality of the admission has usually been upheld under the
theory of legislative discretion to formulate rules of evidence. The most extreme case is Attorney
General of Maryland v. Johnson. [FN73] Under Maryland's provision for mandatory screening panels,
the conclusions of the panel are not only admissible but also presumed correct. The Maryland Court of
Appeals upheid the presumption of correctness as a prerog}atixe of the legislature and the courts to

lurisdictions have found the admissibility of panel conclusions to be constitutional for conflicting
reasons. The Supreme Courts of Arizona and Wisconsin found that because panel members may not be
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called as witnesses at the subsequent trial, any prejudicial etfect upon the jury is *§26 contained and

therefore 1ts admms&bzhty does not infringe upon the right to a jury trial. [FN75] Conv ersely, the E\ztzw

Jersey Supreme Court held that either party must be allomd to cross-examine panel members at trial as

to credibility and p(}bbib}{i bias in order for the screening panels to be constitutional. [FN76§ The

Louistana Supreme Court held that the ability to call any panel member as a witness at trial was essential

in providing an acccptable forum for a litigant to have the facts determined by the j jury de novo. [EN771.
The New York Court of Appeais and the Alaska Supremc: Court made similar holdings. §FN’78} On the
other hand .the Maryland statute does not allow panel members to be witnesses at trial; nor does it aliow

the jury to consider whether the panel conclusion was influenced by fraud, partiality, or the like. [F N’?’9|

The Maryland Court of Appeais held that this fact "has no relevance whatever to Whether the parties

receive that to which they are entitled -- a de novo jury trial of the malpractice claim.” [EN80] In
Maryland, -the inability to challenge the panel members' credibility on the witness stand removes the

attribute that the New J ersey, Lou;sxazla, and New. York courts found necessary -- cross-examining the
panel members at’trial. - Moreover,, the presumptwﬂ in Maryland is that the panel's conclusions are,
correct. This presumptlon removes the very attribute of avoiding the undue influence on the jury's de
novo. review -that Arizona's and Wisconsin's rules against panel member testimony seek fo insure. For
these reasons, the Maryland system is unique. These contradictory holdings weaken the persuasweness
of treating the admission of mandatory screening panels' conclusions as simply rules concerning
"expert” testimony. -

*127“2. Undu.c Burden

C Emlieugmg; mandatorv screening panels under the theory that the increased costs mcurrcd therein are
an unreasonable burden upon the right to a jury trial has had limited success. M«M The Supreme Court
of Pennsylvama held that the increased cost and delay of screening panels were un}ustlﬁed burdens upon
litigants in medical malpractlcc, cases and, therefore, violated the right to a jury trial under the
Pennsylvania Constitution, [EN82] The Pennsylvania court found the mandatory use of screening panels
unconstitutional only two years after finding the same provision constitutional. [FN83] In the first case,
Parker v. Children's Hospital of Philadelphia, the court heid that the Pennsylvania Constitution "does not
require an absolutely unfettered right to a jury trial.” [FIN84] Most courts have interpreted the analogous
language of other state constitutions to contain similar limitations. [FN85] The Pennsylvania court held
in Parker that arbitration as a condition precedent to trial was not a per se violation of the right to a jury
trial. [FN86] Two years later, however, the court in Mattos v. Thompson held that during the interim the
panels had proven unable to effectuate the legislative purpose of swift adjudication of claims at a
minimal cost. [FN87] The court found that because the statute mandating screening panels no longer
reasonably effectuated the compelling state interest, it violated the constitutional right to a jury trial.
[FN8&] Other courts have also seriously questioned the effectiveness of screening panels to control the
cost of malpractice insurance and health care. [FN89] However, most courts have declined to seriously
consider the legislative wisdom in *128 mandating screening panels under the right to jury theory.

[FNOO] -

B. Substantive Due Process

Due process clauses in state constitutions often include specific "access to courts” provisions for civil
suits. [FN91] Mandatory screening panels have been attacked as unduly prohibiting access to the courts
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in ‘violation of state duc’ process clauses, In no state has mandatory, binding screening ‘panels, or other

drbltrazlon procecdmg,s been a prcrcquasxt«, to & court hearing in a médical malpractice suit. It is the
postponement of the right to access to the courts that screening panels create that bacomeﬁ; the focus of

comtxtuﬁonal analysis. [FN92]"As is the case with the Tight to trial by jury, the added expense of the

screening panels has been claimed to be unduly burdensone on the rlg,ht to access to ‘the courts in”
violation of 'due process. H:\é{) 1 Howev er, the mght to access to the courts has’ never been without -
restriction.” Legislatures “are frée to restrict access to the courts if ‘such réstriction is rcasonabie to
effectmate a legitimate state pm‘pem [FNO4] ‘A balancing test must be used similar to that used in the
rzght to jury trial theory. Most courts that have addressed this i issue have utilized a fow level of Scrutmy B
[FN95] The Missouri Supreme’ Court, however, mterpreted ‘the rlght of ‘acces$ to the courts to be '
fundamental and, by implication, used strict scrutiny to find’ ‘the mandatory screening panel”
unconstitutional. EFN%! Most legislatures have 1mposed mandatory qcreenmg panels to curb the rising”
. cost-of malpractlce insurance. [FN97] If screening panels are rationally related to this purpose then
under low Ievei scrutmv they mll not vmlate a piamnffs nght to access ta the ccmrts N

In addltmn to challeﬂges under "access t{) coum'* prowszens mandatory scmemng panels have aiso_"'
been attacked as violations of due process on the theory that they change the common law right of
redress %129 for medical negligence. ‘Courts have consistently rejected this theory. [FN98] As the
Indiana Supreme Court noted in Johnson v. St. Vincent Hospital, "[t]he relationship of health carc
provider and patient imposes . . . a common law legal duty. The nature and extent of that duty may be
modiﬁed by legislation. Hensg the lcgisiawrﬁ, may also validly act to ;ut;rict the remédv a',Vai]abIc f@r
unhkely that mandatorv qcreemrié pzsnds wll bc found uncenstltutmnal uﬂder this theory of due procwe'
~at any tlme m ihc m,ar fuiuu, - S

C. Equ‘ai ?rotectio’n'

The’ ba]ancmg test used in right to trial by jury and due process theories is similar to the low level
scrutiny test used in equal protection analysis. Attacks on mandatory screening panels have commonly
arisen under equat protection analysis. [FN100] Legislatures have singled out medical malpractice suifs
for mandatory screening panels. This differential treatment from other torts is subject to equal protection
analysis. The appropriate level of scrutiny is a question of law that varies from state to state. [FN101]
Most states utilize low-level scrutiny to analyze the impact of mandatory screening panels. {FN102]

Low-level scrutiny may be generalized as requiring legislation to be reasonably related to a legitimate -
state interest. [FN103] This is a two-part analysis. First, the state interest that the legislation is
attempting to protect (the "end") must be legitimate. Second, the method that the legislature has
employed to effectuate that purpose (the "means”) must be reasonable. Therefore, mandatory screening
panels in medical malpractice cases must be rationally related to reducing the cost of health care
(assuming that reducing the cost of health care is a legitimate state interest). States using low-level
scrutiny have consistently upheld the constitutionality of mandatory screening panels under equal
protection analysis. [FN104] Rhode Island and Wyoming, however, have found *130 mandatory
screening panels to be unconstitutional using low-level equal protection analysis. [FN105]

In Maryland, where the most radical form of mandatory screening panels is used, the Maryland Court
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of Appeals employed a higher level of scrutiny but upheld the constitutionality of mandatory screening
panels for medical malpractice torts. |FN106] A higher level of scrutiny is used when either a suspect
classification or a fundamental right is adversely affected. [FN107] Screening panels will be analyzed
under a higher level of scrutiny. if either the medical malpractice plaintiff or the medical malpractice
defendant constitutes a "suspect class.” Most courts have been unwilling to categorize the classification
of medical malpractice plaintiffs or defendants as "suspect.” [FN108] However, Louisiana did find that
medical malpractice litigants .were a suspect class; “Because the Act ‘constitutes a special legislation
prowsmn in derogation of general rights available fo tort victims' it must be strictly construed.” [FN 1 09[

Screenmg panels wﬂ} also be. aﬂalyzed under a higher 1evel ot scmtmy if they negatwely affect a
fundamental right. The right to access to the courts and the right to a jury trial have been found to be
such fundamental rights. [FN110] States such as Missouri, where screening. panels have been found to
violate the fundamental right fo access to the. courts; and Illinois, where screening panels were found to
violate the fundamental right to a jury trial, Would probably have utilized strict scrutiny under equal
protection ana}yms had such analy51s been necessary.

The mterrelatzonship betweeﬁ the rlght to jury Erial due process, and equaI protectlon is 1mp0rtant
when analyzing mandatory screening panels. Equal protection analysis depends greatly upon the
determination of whether the right to jury trial or an aspect of due process ("access to courts") is a
fundamental right. In addition, the right to jury trial and due process often utilize the same analysis as
that used under equal protection.

In all three areas of constitutional analysis, the issue of deference to the legislature is often the
underlying consideration. The higher the level of scrutiny used by the court, the lower the amount of
deference afforded the Ieg:s}atwe determmation The . final determination as t() *131 constitutionality - -
will ‘depend upon the deference given to the legislatures' determinations that a heath care crisis exists
and that screening panels will help solve this erisis.

Recently, in Hoem v. State, the Wyoming Supreme Court declined to give the legislature the sweeping
deference often given by courts who considered mandatory screening panels in the past. {[FN111] The
court criticized giving legislatures too much deference:

Most state courts give considerable deference to the state ]egzslatures specxﬁc declarations in statutes
that such a crisis does exist and that the substantive portions of the statute are intended to alleviate that
crisis. A better approach for those courts that have vet to decide the issue would be, however, to take a
more skeptical attitude toward the evidence presented by the medical profession and the insurance
industry and toward the conclusion reached by the state legislature regarding the existence of a crisis . .
Proper scrutiny of the constitutional validity of state legislation demands more than a perfunctory
deferral fo the legislature's conclusions regarding the existence of a health care crisis in the particular

state. [FN112]

Because the evidence suggests that: (1) the cost of medical malpractice premiums has declined; [EN113]
(2) the size and frequency of medical malpractice claims have little effect on the cost of malpractice
insurance; [FN114] and (3) the cost of medical malpractice insurance contributes only shightly to the
cost of health care, [FN115] the Wyoming Supreme Court's approach is persuasive. The courts are the
final protectors of individual plaintiffs’ and defendants’ rights. Courts should not shrink from their duty
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to pmtect the mmorlty befnmd a vague notion of defercme to legislatures, ‘especially m an arca of
tradmonai }udICIEﬂ cogni*zance nameiy the I‘Iéht of me ed mduiduah to seek redreqs in the courts. '

*132 }'\/ POLICY C O\fSiDERATIONS A\ID RECOM’\AEND ATIONS

Courtq have found mandatory screening panels to be constitutional; to be’ umonstxtutmnal and to reach”
"the outer limits of” constitutional “tolerance.” [FNT116] A battleground for “abandonment or
implementation of mandatory screening panels also exists in the state legislatures. {FN117] If Congress -
enters the arena of tort reform, as indicated by a recent bill introduced by Senator Orrin Hatch (R-UT),
then this battle ‘will certainly intensify. [FN118] Moreover, the President has indicated that tort reform
will be a priority in his health care reform package. [EN119] The United States Department of Health-
and Human Services ‘published - a-list - of policy “objectives for tort reform in'the area of medical.
malpractlce 1FN}20] The following were the top three objectives: (1) to-assure ‘the avaﬂabiht} of health :
care, (2) to mcrease the q’uahty of care; and (3) to enhance the phys:{cmmpanent relationship.- e

As the cost of health care increases, the avaﬂablhty decrcases Part 11 ot this Comment analyzed the
effectiveness of mandatory screening panels in reducing the cost'of health care. The evidence suggests
that mandatory screening panels have little effect on the cost of health care. Moreover, despite the cost -
of medical malpractice insurance, physician entry into the market has not been barred. The ratio of
physicians per ‘100,000 individuals-in ‘the United States increased: from 211 in 1980 to 252 in 1987,
[FN121] a time period which experienced increases in malpractice insurance premiums. [EN122]
Consequently, it is unlikely that malpractice premiums mgmhccmtly dctm the (:ntry of new ph}szcxans
wpccxaliy in hg,ht of thu recent premmm rcducﬁons

The pﬁmary purpese of thc teﬁ system is’ i“o piowde compensatwn 1o individuals who have been 8
WI‘OHQ}’ injured ‘according 1o society'sstandards. Assuring:the availability of health care is not the
province of the tort system. The focus of tort reform should concentrate more heavily on: (1) providing
fair and prompt compensation to njured pa‘uents (2) 1mprovmg the quality of care, and (3) enhancing
the physzc:an»panent reiatmnsh;p :

*1’33 A Pro\ndmg Fair and Prompt Compensatmn to Injured Patients

Studies show that our current system prowdes compensatwn only to a small proportion of those
patients injured as a result of medical malpractice. [FN123] The purpose of the screening panel should
shift from "screening" ‘out what it considers frivolous or meritless claims to facilitating the voluntary
settlement of disputes. The function of determining the facts of the underlying claim should be left to
traditional-litigation.

Formal panel conclusions on liability that are admissible at trial tread upon the functions of the judge
and jury. The judge and jury are the fundamental components of our judicial system. When the state
operates to judge the relationship between private citizens through the judicial system, our society has
determined that finding the truth is the ultimate responsibility of a fact finder in court. To ensure the
finding of truth, our system has developed as an adversarial one. Presumably, that is why current
screening panels are more adversarial than traditional voluntary, nonbinding mediation. However, the
fair operation of an adversarial procedure necessitates the use of the Rules of Evidence. Many of the
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current mandatory screening panels do not operate under these rules. For example, Michigan's screening
panel 1s not required to follow the Rules of Evidence. Moreover, neither party is permitted to be heard
by the panel in making its determination of hability. [FN E24']

Whﬂt, the conciusmns of the S{,recmng pdnds are not absolaﬁeiy bmdmg upon the parties, they do
szgmﬁcantiy affect the part}eb interests. Many states require the party that petitions a trial court from a
screening panel decision to pest a bond to- the court. This bond is then used to pay- the costs of the
opposing party if the panel award i 1s not substant;aliy modified at trial. Moreover, many btates aliow the
panel conclusions to be admitted at trial as "expert testimony" but do not allow cross- examma%iens of _
the panel members at trial. [FN125] This removes the long established principle of cross- exammatlon
essential to the confrontation clause.

The Rules.of Evidence and other "formalities". of traditional litigation are present to ensure the finding
of the truth. Mandatory screenmg panels eperate as_finders of fact without the safeguards developed
over hundreds of years of expenence in our Amencan legal *134 system. For this reason, the current -
functions of mandatory screening panels operate to deprive parties to medical maipractxce cases of the.
right to a fair and honest resolution of their claims and, therefore, are lilegltzma‘{e

Unfortunately, our tradltional systun has failed to prowde a rehabie avenue for rcnnbursement of
injuries for neg._,hgence reducmgb the deterrent effect of monetary dama;_aes In the State of New York i i
1984, eight times as many patients had an injury from malpractice as. filed cialms and sixteen tmes as
many patients suffered i injury from negligence as received compensation. [FNPG{ Screening pands and _
similar nonbinding arbitration may be good methods for making the system of compensation more
acmssﬁ)ie 10 patients.with legitimate malpractice. claims. However, evidence like that found by the
Pcnnsyivama Supreme - Cﬂuri in. Mattos v. Thempsen ]FNl’?’?} where screenmg paneis only delayed .
resolution of claims and added to their expense, suggests that screening panels may not be the best
Aafnswer.

A radical solution to this problem is setting up a no-fault compensation system much like workers
compensation systems. This has the advantage of a quid pro quo. Plaintiffs sacrifice the opportunity for
full compensation for intangibles like pain and suffering while physicians must pay for injuries not
resulting from negligence or willful conduct. One major advantage of this system would be that
plaintiffs would not have to wait long to receive compensation. Likewise, physicians would not have to
be tied up in protracted legal batties, presumably freeing their consciences from anger at the patients.
The physician-patient relationship would likely benefit.

One negative side effect of a no-fault system is the removal of the tort system from the quality control
network. In order for the no-fault system to be.attractive, other institutions. like physician peer groups
and government agencies would have to increase controls over quality care. In addition, implementation
of a no-fault compensation system in medical injury cases would have to pass equal protection analysis.
The disparate treatment of medical injury in this instance from other torts is apparent. Implementing a
no-fault system requires a revolution in American thinking. Americans feel that a person who
negligently injures another should have to pay all resulting damages, including those like "pam and
suffering.” This is at the heart of American common law torts. As a result, nationwide no-fault medical
injury systems may not be forthcoming.
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*135 B. Improving the Quality of Care

A committee of the Association of the Bar of New York City, which was well-represented by hospital
and insurance professionals as well as defense advocates, recently studied the existence of the
"msura:ﬂce crisis” and conciu(ied that "improving the quality of health, not further restricting the ability
of m}ured ‘plaintiff’s to sue," is where New York should place its primary focus. [FN128] The quality of
health care in the U.S. has been less than optimal. In 1990, infant mortality rates were higher per capita
in the United States than in Belgium, France, England, West Germany, and Sweden. [FN129] The rate
of death in the United States from infectious and parasitic diseases in 1990 was twice that of Belgium,
Sweden, and West Germany, and three times as much as England. [FN130]

The tort system has traditionally been a'source of help in the improvement of the quality of health care
in the United States. William F. Minogue, Medical Director at the George Washington University
Medical Center, said, "[malpractice litigation] has produced the very case law that has been such a
powerful and legitimate motivator for change in hospitals." [FN131] The tort system should continue to
be one method of spotting negligent physicians. The Editor of the New England Journal of Medicine
estimated that in 1985 at least five percent of all physicians should not have been practicing medicine.
[FIN132] It is estimated that one percent of all physicians are negligent each year. [FN133] State medical
boards, however, take action against about only 0.5% of the nation's physicians each vear. [FN134]
Moreover, most of this action is not taken for negligent practice but for drug abuse and the sale of illegal
drugs. [FN133] The threat of Hability continues to be a motivator for quality control. The Journal of the
American Medical Association found that physician-owned insurance companies, which are financially
motivated to prevent medical negligence, were weeding out negligent physicians faster than state
medical ¥136 bodrds. [FN136] Tort reform that simply creates barriers to bringing valid negligence suits
frustrates the needed deterrent value our tort system should provide.

C. Enhancing the Physician-Patient Relationship

"Threat of litigation has changed the doctor-patient relationship into a defensive and adversarial
relationship.” [FIN137] Before the enactment of any tort reforms, legislators should consider the effect
upon the physician-patient relationship. Traditional litigation is formal and adversarial. It has created
hostility and fear between physicians and patients. However, the screening panel is also an adversarial
process., The adversarial nature of claim resolution translates into a defensive and adversarial
relationship between physician and patient. [FN138]

The screening panel procedure can be modified to help protect the physician-patient relationship by
ensuring confidentiality. Admitting the record and conclusions of the screening panel at a subsequent
trial forces the panel proceedings to be more adversarial. Physicians are legitimately concerned about
the effect malpractice claims have upon the reputation of their practices. The overreaction of physicians
practicing defensive medicine may largely be explained by the aversion physicians have fo having a
public claim for negligence reach the courthouse. Settlement in a structured proceeding is much more
likely to occur if physicians are free from fear of the retaliation, increased insurance cost, and
investigation [FN139] attendant to public proceedings. Morecover, since a de novo frial 1s
constitutionally required, admission of the panel conclusion has little value. The parties are still likely to
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use key expert witnesses at trial. The value of admitting the conclusions of the screening panel is
outweighed by the burden it piau,b on settlement between parties who could thm leave the process
without resentment.

D. Future Use of the Screening Panel

Desplte the ma;or Qhortcommgs of the mandatory bcrecnmg panel, some useful notions can be
salvaged. The active participation of mutml experts in a &.tmcturf,d mediation is an asset that should be
maintained by the state. Furthermore, partli_ipaimn in such a process greatly facilitates ¥137 discovery of
relevant information [FN140] that is useful in settlement negotiations. Most importantly, such a
mediation process should garner respect from both the medical profession and the public. Such respect
can only be earned, however, by providing a system that is both fair and efficient. Effective alternative
dispute resolution can orﬁy be achieved if the parties to the proceeding have confidence in the fairness of
the system. :

Because expenence has shown that the oniy fair way for the state to impose a soluﬁon on the parties, is
through the formal fact-finding procedure of traditional litigation, any mandatory mediation should be
nonbinding and have no effect on the rights of unwilling parties. The mandatory mediation should
facilitate voluntary settlement through a conciliatory atmosphere. To avoid igniting already adverse
interests, proceedings should be confidential. Trust from the parties that the alternative dispute
resolution is fair.is essential,

A gzood mediation panel would be chaired by a professional mediator who would have control over the
proceedings. Professional mediators are useful in keeping the proceedings amicable. Promoting
.- settlement between hostile interests is no easy task. The worse the parties’ relationship, the dimmer the

© chance mediation will be successful. {FN141] Why shouldn't professionals be utilized to tackle such an
obstacle?

Each side should be allowed to participate equally in the choice of the qualified experts who will serve
on the mediation panel. Many states do not afford the parties any choice in the mandatory screening
panel membership. [EN142] In addition, no legal professionals are needed on the mediation panel. Each
party should be represented by legal counsel. Additional legal professionals on the panel only intensify
the impression that a formal legal judgment 1s being rendered. If this is not the case, why are judges and
Jawyers needed on the panel? The most important feature of the mediation panel should be its purpose in
facilitating an amicable, fair solution to the parties’ dispute in a more cost efficient manner. If this is not
accomplished, parties should be free to move on to fraditional litigation without any prejudice from their
attempt to reach an earlier settlement.

*138 V. CONCLUSION

Although the cost of health care is certainly a major problem facing America, it does not appear that
the cost of medical malpractice insurance is a significant factor. Moreover, the mandatory screening
panel has not been able to prove itself successful in reducing the cost of medical malpractice insurance.
This connection is essential to the effectiveness of mandatory screening panels in resolving the "health
care crisis.” Mandatory screening panels deny parties long established individual rights reaching, if not

& 2005 Thomson/West. No Claim to Ornig. U.S. Govt. Works.



9 OHSJDR 115 Page 14
9 Ohio St. J. on Digp. Resol. 115
(Cite as: 9 Ohio St. J. on Disp. Resol. 115)

c\c,uadmg: the limits of ummtutloua% pl‘()’[LCthI} These individual liéht‘% should not be sacrificed in'the
nane of the public health without certainty that they are necessary. States should re-evaluate their
mandatory screening panels and modify their purpose from "weeding out" unwanted medical
malpractice claims to facilitating amicable, efficient settlement of claims whenever possible. The goals
of promoting quality health care, promoting the physician-patient relationship, and protecting the rights
of injured patients should be incorporated into any mandatory alternative _dispute resolution technique.
The &oai of mandatmg a resolution of disputes between parties should be left to our tradlzlonai judicial
system where our adversary system has developed to protect the integrity of the fact-finding process.

iFN'i . Frank A. Sloan et al., Finding Solutions to Problems of Access, Quality Assurance, and Cost
Containme_ﬁ't3 in COST, QUALITY, AND HEALTH CARE I, 2 (Fraﬁk A. S]Gan et al. eds., 1988).

EFN’)} Walter AL Costeiio Jr Preszident Message, MASS. LAW WKLY JuneS 1992, at 37,

[EN3]. STEVEN E. PENGALIS & HARVEY F. WACHSMAN AMERlCAN LAW OF MEDICAL
MALPRACTICE 26 § 2 9 at’ 56 ( 1992) '

[FN4]. \/I;chaei Tanner, As Washington Dithers, States Reform Health Care, HERITAGE FOU’\D '
REP., Nov. 27, ]991 at Sec. Backgrounder, No. RO8.

(ONIAI’\ NG THE HEALTH CARL COST SPIRAL (Jdm(,s Bm%nt ed. 1991) S(,c also Judith
Graham, Health C are ( r1<;1<; Splrdhné Costs Anger Empioyur% n Coiorado us., DENV ER POST; Oct
1990 atCi o

[EN()] RGBERT P RHODFS HEALTH C ARE POLITICS, POUCY AND DISTRIBUTF\/E'
JUSTICE: THE IRONIC TRIUMPH, 254 (1992).

[FN7]. Tanner, supra note 4 (Nearly 85% of all Americans mthout health insurance are either employed
or dependents of an employed person.).

[FNS8]. Robert Pear, 34.7 Million Lack Health Insurance, Studies Say; Number Is Highest Since '65,
N.Y. TIMES, Dec. 19, 1991, at B17.

[EN9]. Id.
[EN10]. Id.

{ENIL1]. CALLEN & YEAGER, supra note 5, at 2. Callen lists six reasons for the spiraling cost of health
care: (1} new technology, (2) cost of research and development of new medicine and diagnostic tools,
(3) higher cost of malpractice insurance, {4) minimizing the possibility of malpractice litigation by
documentation and many tests and supporting opinions [defensive medicine], (5) services provided to
uninsured and indigent, and (6) lack of decision making by patients once in medical provider system. Id.

[FN12}. Rep. Charles Stenhoim & Rep. John Kyl, Joint News Conference on Health Care Costs and

© 2005 Thomson/West, No Claim to Orig. U.S. Govt. Works.



9 OHSIDR 115 Page 15
9 Ohio St. 1. on Disp. Resol. 115

{Cite as: 9 Ohio St. J. on Disp. Resol. 115)

Malpractice, FED. NEWS SERVICE (Oct. 8, 1991).

[FN13]. Bill Clinton, The Clinton Health Care Plan, 327 NEW ENG. J. MED. 804, 806 {1992).

{FN141. For a discussion of these various reforms, see NANCY K. BANNON, AM. MED. ASS‘N‘,
AMA TORT REFORM COMPENDIUM (1989).

[FN15]. Cdtherme S. Meschievatz Mechatzon and Medical Maipmctice Problems with Definition and_
Implementation, 54 LAW & CONTEMP. PROBS. 195, 198 (Winter 1991).

[FN16]. BANNON, supra note 14, at 113.

[FN17]. See mﬁ’a Chart A, at app

[ENI8]. See Stephen Zuckerman Information on Malpractice; A Review of Empirical Research on:
Major Policy Issues, 49 TLAW & CONTEMP. PROBS. 85 (Spring 1986).

[FN19]. The United States Department of Health and Human Services listed eight policy objectives for
tort reform: (1) availability of health care; (2) quality of health care; (3) enhancement of physician-
patient relationship; (4) encourage innovation for improved level of health care; (5) fault as a basis for
compensation; (6) prompt resolution and fair compensation; (7) predictability [of outcomes]; and (8)
efficient financial costs, professional energies, and governmental processes [transaction costs]. U.S.
DEPT. OF HEALTH AND HUMAN SERV., REPORT OF THE TASK FORCE ON MEDICAL
LIAB;{LI TY A\ED MALPRACTICE at. 17 19 (Aug I987)

'[FNEO] Stenhoim & Kyl supra note 32

[FN21]. Randall R. Bovbjerg, Legislation on Medical Malpractice: Further Developments and
Preizmmary Report Card, 22 U.C. DAVIS L. REV_ 499, 505 (1988- 89}.

fFNZZ[ U.8. DEPT. OF HEALTH AND HUMAN SERV ., supra note 19, at 13.

[FN23]. Martin L. Gonzalez, Medical Professional Liability Claims and Premiums, 1985-1991, in
SOCIOECONOMIC CHARACTERISTICS OF MEDICAL PRACTICE 36 (American Medical
Association, Center for Health Policy Research, Chicago, 1993).

{FN24]. Robert Pear, Insurers Reducing Malpractice Fees for Doctors in U.S., N.Y. TIMES, Sept. 23,
1990, at Al. The reductions have varied among states. For example, in 1990 rates were reduced in
Maine by 32%, in Kansas by 25%. in Georgia by 23%, in Minnesota by 15%, in Colorado by 10% and
in Pennsylvania by 6.7% and again by another 15%. Id. In California, rates declined 37.8% from 1976-
1991 when adjusted for inflation. Ruth Gastel, Medical Malpractice, INS. INFO. INST. REP., Oct.
1992, available in LEXIS, Nexis Library, Current File.

[EN25]. See Gastel, supra note 24,
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[EN261. U.S. DEPT. OF HEALTH AND HUMAN SERV., supra note 19, at 166.

[FN27]. Malpractice Liability in the United States: Panic Over?, 301 BRIT. MED. J. 949, 949-50
(1990).

[FN28]. See Ruth Gastel, Medical Malpractice, INS. INFO. INST. REP., Aug. 1993, available in

LEXIS, Nexis Library, Current File. However, insurers in New York were granted a fourteen percent_
average increase effective July 30, 1993; the ﬁr@t increase in’ f()ur years. Id.

[FN29]. Pear, supra note 24, at A26.

Lﬁi@} U.S. DEPT. OF HEALTH AND HUMAN SERV., supra note 19, at 175.
[EN31]. Cost@lio supra note 2, at 37

[EN32]. Ed

[FN33 1."PENGAL1_S & WACHSMA_N, supra note 3, at 50.

[FN34]. See Gastel_, supra note 24.

[E}\BS};' ‘Issues Related to Medical Malpractice: Hearing' Before® the Subcommittee on Health,
Committee on Ways and Means, 101st Cong. 2d Sess. 49 (1990).

[EN37]. Id.

[FN3&]. HARVARD MEDICAL MALPRACTICE STUDY, PATIENTS, DOCTORS, AND
LAWYERS: MEDICAL  INJURY, MALPRACTICE LITIGATION, AND  PATIENT
COMPENSATION IN NEW YORK 9 (1990).

[FN39]. See, e.g., Greenberg v. Perkins, 845 P.2d 530 (Colo, 1993).

[EN40L. PENGALIS & WACHSMAN, supra note 3, at 51.
[FN41]. Tom Cameron, LI Health Care: Where Do We Begin?, LI BUS. NEWS, May 16, 1991, at 5H.

[FN42]. David I. Nye et al., The Causes of the Medical Malpractice Crisis: An Analysis of Claimg Data
and Insurance Company Finances, 76 GEO. [.J. 1495, 1511 (1988). Much has been written blaming
either the insurance industry or the increases in malpractice insurance premiums. See [ssues Related to
Medical Malpractice, supra note 335, at 26. This Comment is not intended to conclude this debate. Some
authority exists for assuming that excessive insurance profits have contributed to the cost of medical
malpractice. See PENGALIS & WACHSMAN, supra note 3, at 53 (study by the Commissioner of
Minnesota Department of Commerce finding that between 1982-87 insurers charged rates which were
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considerably more than necessary to cover losses and expenses and also realize a healthy profit);

Costello, supra note 2, at 37; Pear, supra note 24, at Al. Assuming both excessive insurance profits and .
increasing claim costs imd some effect on increasing premiums through the 1980s, this Comment's scope

is limited to addressing the extent claim frequency, severity, and subsequent tort reforms have affected

medical malpractice premiums.

[FN43]. See, e.g., Prendergast v. Nelson, 256 N.W.2d 657, 662 (Neb. 1977).

[FN44]. Bovbierg, supra note 21, at 505-06.

[FN45]. Malpractice Liability in the United States: Panic Over?, supra note 27, at 949. Figures released

in 1990 by St. Paul Fire and Marine Insurance Company, the largest insurer of liability for physicians

and hospitals, showed that the number of claims filed dropped every year from 1985 through 1990.

Issues Related to Medical Malpractice, supra note 35, at 166; see also Gastel, supra note 28. While the .
number of claims has fallen nationwide, individual states may see increases in 1993; for example, New .
York. experienced a slight increase in 1992-93. Moreover, the rate of claims filed varies drastically

between specialties; for example, the rate of claims filed against obstetricians and gynecologists has

increased by seventy-one percent over the past five years. Gastel, supra note 28.

M;:'See supra notes 23-28 and accompanying text.

[FN47]. Malpractice Liability in the United States: Panic Over?, supra note 27, at 950,
[EN48]. See Gastel, supra note 24.

[E_Nﬁ_g} Gastel, supra note 28.

[FN50]. Frank A. Sloan, Responses to the Malpractice Insurance "Crisis" of the 1970s: An Empirical
Assessment, 9 J. OF HEALTH, POL., POLY. & L. 629, 643 (1985).

[FN51]. Boucher v. Saveed. 459 A 2d 87. 89 (R.1, 1983).

[EN52]. Id. at 89-90.

{FNS3]. Meschievitz, supra note 15, at 211,

{FN541. Mattos v. Thompson, 421 A.2d 190, 19394 (Pa. 19801,

[FN35]. Id. at 194,

[FN56]. 1d.

[EN57]. See PENGALIS & WACHSMAN, supra note 3, at 53; Pear, supra note 24, at Al.
[FIN58]. Pear, supra note 24, at Al.
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[FN59]1. 1d.
[EN60]. See Gastel, supra note 24
[FN61]. Issues Related to Medical Malpractice, supra note 35, at 17. Note the absence of mandatory

screening panels. Compare Sloan, supra note 50, at 640 (The existence of both mandatory and voluntary
screening panels show a negative impact on cost of premiums. ).

[ENG2]. Hoem v. State. 756 P.2d 780, 783 (Wyo. 1988).
[EN63 ]. See infra "Chért B at épp.

[F 64] See mfra Chart B at app

[FN65]. See, e.g., Usery v. Tumer Elkhorn Mmmg Co.. 428 Us. 1 (19?’62 Mattos v. Thommon 421
A.2d 190 (Pa 1980).

[EN66]. Stenholm & Kyl, supra note 12; Eastin v, Broomfield, 570 P.2d 744, 751 (Ariz. 1977); Carler v.
Sparkman 335 So. zd 802, 806 _(__a }976_') Johnson v, St. Vincent Hosp Inc., 404NE 2d 58% 589'94

261 N W 2d 434, 442 (W?S E()?S)

{FNG7]. Sce infra Chart B, at app.

[FN68]. Minneapolis & St. Louis R.R. v. Bombolis, 241 U.S. 211, 217 (1916),

[FN69]. See, e.g., Wright v. Central Du Page Hosp. Ass'n., 347 N.E.2d 736, 740 (1. 1976) (In lllinots,
the constitution provides, "the right of trial by jury as heretofore enjoyed shall remain inviolate.” HL
Const,, art. 1. § 13).

[EFN70]. The most popular case finding mandatory screening panels unconstitutional under this theory 1s
Simon v, St. Elizabeth Medical Center, 355 N.E.2d 903 (Ohio C.P. 1976). However, this case has not
been persuasive. See, e.g., Attorney Gen. v. Johnson, 385 A.2d 57, 67 (Md. 1978).

[EN71]. See infra Chart A, at app.

IFN721. See Firelock, Inc. v. McGhee Comm.. Inc.. 776 P.2d 1090 {Colo. 1989).

[EN73]. 385 A.2d 57 (Md. 1978).

[FN74}. Id. at 79,

[FN751. Eastin v. Broomfield. 370 P.2d 744 749 (Ariz. 1977); State ex rel. Strvkowsk: v, Wilkie, 261
N.W.2d 434, 450 (Wis. 1978).
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{FN76). Perna v. Pirezzi, 457 A2d 431,436 (IN.J. 1983).

[FN77). Everett v. Goldman, 359 So. 2d 1256, 1264 (La. 1978); see also _Galloway v. Baton Rouge
Gen, Hosp., 602 So. 2d 1003, 1006 (La. 1992).

[FN781. Comiskev v. Arlen, 390 N.Y.S.2d 122, 124 (1976); Keves v. Humana Hosp. Alaska, Inc., 750
P.2d 343, 355 (Alaska 1988); Trevball v, Clark, 483 N.E.2d 1136, 1137 (N.Y. 1985).

[FN79]. Md. Cis. & Jud, Proc. Code Ann.. § 3-2A- 06(0) (L) (1992); see also_Attorney Gen. V. Johnson
385 A2d 57. 67 (Md. 1978).

[FN8O]. Attorney Gen. v, Johnson, 385 A.2d 57, 70 (Md. 1978).

[FN81]. See_Mattos v. Thompson, 421 A2d 190._'(.Pa. 1980); see also _Simon v. St. Elizabeth Medical .
Ctr.. 355 N.E.2d 903 (Ohio C.P. 1976). '

[FN82]. Mattos. 421 A.2d at 196.

[FN83]. Parker v. Children's Hosp.. 304 A 2d 932, 938 (Pa. 1978).

[FN84]. 1d.
{FN85] Su:: g State ex rel. Strykowski v. Wilkie, 261 N.W.2d 434, 449 (Wis. 1978).

TFNSG[ Parker 304 A, Zd ai" 938

[EN87]. Mattos, 421 A.2d at 195,

[FN88]. Id. at 193. (Note that the Court found the SCréening panels unable to help the medical care
crisis. The cost of malpractice insurance was still continuing to rise at this time, and therefore, the state's
interest in reducing the cost was presumably still compelling.).

IFN8O]. See Boucher v. Saveed. 459 A.2d 87 (R.1. 1983); sec also Hoem v. State. 756 P.2d 780 (Wyo.
1988).

[EN90]. Beatty v. Akron City Hosp., 424 N.E.2d 586, 590 {Ohio 1981); see also infra Chart B, at app.

[FN91]. See, e.g., Ind. Const. of 1851, art. [, § 12 (amended 1984).

[FN92]. See, e.g., Mattos v. Thompson, 421 A.2d 190, 193 (Pa. 1980).

[FN93]. See, e.g., Johnson v. St. Vincent Hosp.. Inc., 404 N.E.2d 585, 593 (Ind. 1980).

[FNO94]. Id. at 594; see also State ex rel, Strvkowski v, Wilkie, 261 N.W.2d 434, 444 (Wis. 197%).
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[FN951. Ameson v. Olson. 270 N.W.2d 125, 132 (fsé.z:). 1978); Linder v. Smith, 629 P.od 1187, 1191
(Mont. 1981).

[FNO6]. State ex rel. Cardinal Glennon Memorial Hosp. for Children v. 'G-aertn'érn 583 S.W.2d 107,110
(Mo. 1979).

[FN97]. See Zuckerman, .Supra ﬁdte 8.

[FN9S]. Johnson v. St. Vincent Hosp., Inc., 404 N.E.2d 585. 594 (Ind. 1980): Prenderarast v. Nelson,
256 N.W.2d 657, 663-64 (Neb. 1977). - |

e [FN99). St Vincent Hosp. 404 N.E.2d ai 594,

] 1001. See mfra Chart B, at app

[ENIOT]. An excellent overview of the traditional levels of scrutiny used in cqual pmtectlon anaiysm can.
be found in Boucher v. Sayeed, 459 A.2d 87, 91 (R.L. 1983).

[EN102]. Sce, e.g., Beatty v. Akron City Hosp.. 424 N.E.2d 586. 591-92 (Ohic 1981).

[FN}(M] B{,d{t\,f’ 424 NE. 26 at 394

{FNIGS] Bﬁucher 459 A Zd at 9”% Houn V. Stati, 756 P.2d 780, 782 {WVO 1988‘)

[ENI106]. Atftorney Gen. v. Johnson. 385 A.2d 57. 77-78 (Md. 1978) (statute passing intermediate
standard of ‘means- focused" test reqmres substantlai reiatmn)

IFN107L Johnson v. St Vincent Hosp.. Inc 4@4NE2d 585. 597 {Ind 1980}

[FN108]. See, e.g.. State v. Senno, 398 A.2d 873, 878 (N.J. 1979).

[FN109]. Galloway v. Baton Rouge Gen. Hosp., 602 So. 2d 1003, 1005 (La. 1992) {quoting Head v.
Erath Gen. Hosp., 458 So. 2d 579, 581-82 (La. Ct. App. 1984).

{FIN1107. State ex rel. Cardinal Glennon Memorial Hosp for Children v. Gaeriner, 583 S.W.2d 107,110
(Mo, 1979,

[FN1111. Hoem v. State, 756 P.2d 780, 784 (Wvo. 19%8).

[(FN112]. Id. (quoting Comment, Constitutional Challenges to Medical Malpractice Review Boards, 46
TENN. L. REV. 607, 645 (1978)).
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[FN113]. See supra notes 23-28 and accompanying text.

[FN114]. See Sloan, supra note 50, at 643; see also supra notes 48-50 and accompanying text.
[FN115]. See supra part [H(A).

[EN116]. Carter v, Sparkman, 333 So. 2d 802, 806 (Fla. 1976).

mandatory one. Vt. Stat. Ann., tit. 12, § 46 (1992).

[FN118]. Stenholm & Kyl, supra note 12.

[EN119]. Clinton, supta note 13 at 806,

[FN120]. U.S. DEPT. OF HEALTH AND HUMAN SERV., supfa note 1 9, at 166.
[FN121]. RHODES, supra note 6, at 217,

[FN122]. See supra notes 21-22 and accompanying text.

[EN123]. See infra Chart A, at app.
[FN126]. HARVARD MEDICAL MALPRACTICE STUDY, supra note 38, at 6.

[EN1271. Mattos v. Thompson, 421 A.2d 190, 196 (Pa. 1980).

[FN128]. PENGALIS & WACHSMAN, supra note 3, at 54 (quoting The Record of the Association of
the City of New York, Vol. 45, No. 5, at 573 (June 1990)).

[FN129]. TIMOTHY S. JOST, ASSURING THE QUALITY OF MEDICAL MALPRACTICE: AN
INTERNATIONAL COMPARATIVE STUDY 70 (1990},

[EN130]. Id.

[FN131]. PENGALIS & WACHSMAN, supra note 3, at 56.

[FN132]. See Gastel, supra note 24.

[FN133]. HARVARD MEDICAL MALPRACTICE STUDY, supra note 38, at 3: see also Issues

£ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.



9 OHSIDR 115 Page 22
& Ohio St. 1 on Disp. Resol. 115 '
(Cite as: 9 Ohio St. J. on Disp. Resol. 115)

Related to Medical Malpractice, supra note 35, at 8.

[FN134]. Issues Related to Medical Malpractice, supra note 35, at 6.

[FN138]. Id.
[FN139]. Meschievitz, supra note 15, at 200-01.

[FN1401. Johnson v, St. Vincent HOSD_., Inc., 404 N.E.2d 585, 5392 (Ind. 1980).

[EN141]. Rhonda G. Parker, Mediation: A Social Exchange Framework, MEDIATION ., Fall 1991-
92, at 121-133,

IFN142]. Sec infra Chart A, at app.

*139 APPENDIX
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was driven by the Court's belief: 'were such 'evidence' to be admitted and

insulated from further comment from either the trial judge or opposing

counseal, likelihood of this res
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*142 Chart B
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